
 

 

Briefing for the Public Petitions Committee 

Petition Number: PE1627 

Main Petitioner: Annette McKenzie 

Subject: Consent for mental health treatment for people under 18 years of 
age. 

Calls on the Parliament to urge the Scottish Government to provide for 
consultation with and consent from a parent or guardian before prescribing 
medication to treat mental ill health if the patient is under 18 years of age. 

 

Background 

It is estimated that 8.3% of Scottish children aged 5-15 have a clinically 
recognised emotional or behavioural mental health problem1. The estimated 
number2 of patients aged 0-19 years who received a prescription in 2014/15 
for drugs commonly used in the treatment of mental illness3 was: 

- Anti-depressants – 15,212 people 

- Hypnotics and anxiolytics – 12,313 people 

- Psychoses and related disorders – 1837 people 

- Attention deficit and hyperactivity disorder (ADHD) – 7,452 people.  
 
In 2015, there were 19 deaths in the 10-19 year age group which were 
attributed to intentional self-harm or events of undetermined intent4. 

Confidentiality and Consent 

The petition is calling for two things in relation to the treatment of mental 
illness in people under the age of 18. Firstly, it calls for parents or guardians to 
be consulted if a doctor is prescribing medication for mental ill health to a 
person under the age of 18. Secondly, it seeks to require the consent of 

                                            
1
 Scottish Public Health Observatory – Mental Health Key Points 

2
 ISD Scotland (2015) Medicines used in mental health, Years 2004/05 – 2014/15 

3
 It should be noted that many of these drugs have other uses beyond mental health 

problems. 
4
 National Records Scotland - Probable Suicides: Deaths which are the result of intentional 

self-harm or events of undetermined intent 

http://external.parliament.scot/GettingInvolved/Petitions/PE01627
http://www.scotpho.org.uk/health-wellbeing-and-disease/mental-health/key-points
http://isdscotland.org/Health-Topics/Prescribing-and-Medicines/Publications/data-tables.asp?id=1495#1495
https://www.nrscotland.gov.uk/statistics-and-data/statistics/statistics-by-theme/vital-events/deaths/suicides/list-of-tables-and-chart
https://www.nrscotland.gov.uk/statistics-and-data/statistics/statistics-by-theme/vital-events/deaths/suicides/list-of-tables-and-chart
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parents or guardians before such medication is prescribed. The law relating to 
each of these things is outlined below. 

The Age of Legal Capacity (Scotland) Act 1991 establishes 16 as the age at 
which a person has the legal capacity to make their own decisions. However, 
the Act lists a number of exceptions to the general rule, including the following 
with regard to consenting to medical treatment: 

2(4) A person under the age of 16 years shall have legal capacity 
to consent on his own behalf to any surgical, medical or dental 
procedure or treatment where, in the opinion of a qualified medical 
practitioner attending him, he is capable of understanding the 
nature and possible consequences of the procedure or treatment. 

The 1991 Act makes no distinction between mental and physical illnesses. 
Therefore, a person under the age of 16 may be deemed capable of making 
treatment decisions for a mental illness. 

Doctors also have a common law duty to respect the confidences of their 
patients. This includes patients under the age of 18 who are deemed to have 
the capacity to consent. The General Medical Council guidance on protecting 
children and young people5  highlights confidentiality as central to the trust 
between doctors and patients and that, without assurances about 
confidentiality, children and young people may be reluctant to get medical 
attention or to give doctors the information they need to provide good care. 
However, the guidance goes on to highlight that the duty of confidentiality is 
not absolute and confidential information may be shared in certain 
circumstances, including: 
 

- if required by law or by a court order, 

- if the patient has given consent for the information to be 
shared, or 

- if it is justified in the public interest – for example, if the 
benefits to a child or young person that will arise from sharing 
the information outweigh both the public and the individual’s 
interest in keeping the information confidential. 

 
The topic of sharing information with friends and families was recently covered 
in the House of Commons Health Select Committee interim report on suicide 
prevention. The Committee recommended the following: 
 

Although a patient’s right to confidentiality is paramount, there are 
instances where professionals sharing information—with 
consent—with a person’s trusted family or friends could save their 
life. Stronger action needs to be taken to raise awareness of the 
Consensus Statement, to train staff in this area (including training 
on how to seek consent), and to engender a culture shift away 

                                            
5
 Protecting children and young people: the responsibilities of all doctors. 

http://www.publications.parliament.uk/pa/cm201617/cmselect/cmhealth/300/30002.htm
http://www.publications.parliament.uk/pa/cm201617/cmselect/cmhealth/300/30002.htm
http://www.gmc-uk.org/Protecting_children_and_young_people___English_1015.pdf_48978248.pdf
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from the current presumption that suicidal patients will not want 
their family or friends to be involved in their recovery.    

The Consensus statement mentioned above refers to a statement on 
‘Information sharing and suicide prevention’ which applies in England. There 
is similar guidance in Scotland (see below). 

Scottish Government Action 

In 2012, the Scottish Government produced ‘Working with children and adults 
who may be at risk of self-harm: Practice guidance on information sharing, 
protection and confidentiality’. This guidance was aimed at a range of staff, 
including those working in health. The guidance states: 

Staff may be under a duty to breach confidentiality to protect 
someone who might be at risk due to their self-harming behaviour. 
The law recognises that in certain circumstances the duty of staff 
to the individual or third person is greater than the duty to respect 
confidentiality. Staff have a duty to act to protect people so that if a 
child or adult is at serious risk due to their self-harming behaviour 
then staff should notify the relevant authorities. 

It also goes on to say: 

A young person may wish to seek help without involving parents. 
Staff involved may consider the young person to be at risk and 
may feel the need to tell the parents. The right to confidentiality for 
children and young people, and for families, should be respected, 
while recognising that the duty to safeguard children comes first. 

The guidance emphasises that there are no clear cut ethical or legal answers 
and so the judgement of staff comes in to play. 

The Scottish Government has not undertaken any work around the age of 
consent for medical treatment. 

Scottish Parliament Action 

There have been two inquiries67 into child and adolescent mental health 
services (CAMHS) by Scottish Parliament committees, but neither of these 
touched specifically upon suicide or the issues raised in the petition. 

Kathleen Robson 
Senior Research Specialist 
22 December 2016 

SPICe research specialists are not able to discuss the content of petition briefings 

                                            
6
 Scottish Parliament Health and Sport Committee (2016) Letter to the Minister for Mental 

Health 
7
 Scottish Parliament Health Committee (2009) 7

th
 Report (Session 3) Inquiry into child and 

adolescent mental health and wellbeing 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/271792/Consensus_statement_on_information_sharing.pdf
http://www.gov.scot/Publications/2012/10/4382
http://www.gov.scot/Publications/2012/10/4382
http://www.gov.scot/Publications/2012/10/4382
http://external.parliament.scot/S5_HealthandSportCommittee/Inquiries/20160727_-_Letter_to_Minister_for_Mental_Health_(Mental_Health).pdf
http://external.parliament.scot/S5_HealthandSportCommittee/Inquiries/20160727_-_Letter_to_Minister_for_Mental_Health_(Mental_Health).pdf
http://archive.scottish.parliament.uk/s3/committees/hs/reports-09/her09-07.htm
http://archive.scottish.parliament.uk/s3/committees/hs/reports-09/her09-07.htm
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with petitioners or other members of the public. However if you have any comments 
on any petition briefing you can email us at spice@parliament.scot 

Every effort is made to ensure that the information contained in petition briefings is 
correct at the time of publication. Readers should be aware however that these 
briefings are not necessarily updated or otherwise amended to reflect subsequent 
changes. 
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